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- Fire and Casualty Cases 
it = -_ Board Platform in Common Courtyard.—A landlord and his insurance 
)P-y : company were answerable for injuries sustained by a tenant who 
fell on a defective board platform placed over a muddy common 
ng courtyard (Bates v. Blitz et al., La. Ct. of App., J 300,920). 
ry ' Proceeds of Theft Policy.—An insured bankrupt had sufficient title 
ig- to jewels stolen during bankruptcy proceedings to maintain an 
ful action on the policy after his discharge even though he neglected 
ras ae to schedule the jewelry, and the receiver in bankruptcy succeeded 
ast to his right (Passen et al. v. United States Casualty Co., Ill. App. 
Ct., 300,921). 
im s Breach of Express Warranty Voiding Policy.—Since the failure to 
iot carry a searchlight on a motor boat was a breach of an express 
ns : warranty, the liability policy was voided and the insurance com- 
la pany was not answerable for the death of a passenger for hire 
Dp. Please Route to: aa v. Aetna Ins. Co., U. S. Dist. Ct., E. Dist. of N. Y., 
ed Misrepresentation of Coverage.—Although assurances by an insurance 
ed agent that plaintiff's liability policy covered the rental operations 
ce of his tractors were misrepresentations and although plaintiff was 
an entitled to recover the amount paid on a judgment against him, 
there was no evidence to support a finding that an oral contract 


of insurance existed under which recovery under the common 
counts could be sustained (The Fidelity and Casualty Co. of N. Y. 
v. J. D. Pittman Tractor Co., Ala. Supreme Ct., J 300,922). 

Sprinkler Leakage Policy.—In an action to recover for goods dam- 
aged by water from a sprinkler system which was broken when a 
windstorm destroyed the roof of plaintiff's building, the court 
ruled that the “Hazards Not Covered” clause exempted the insurer 
for losses from sprinkler leakage due to windstorm (The Hardin 
Bag & Burlap Co., Inc. v. Fidelity & Guaranty Fire Corp., La. 
Supreme Ct., J 300,919). 


Negligent Fires 


Spreading to Stored Lumber.—Even if plaintiff was trespassing in 
placing his lumber on lands of the Commonwealth, he was not 
a trespasser on any land defendant had contracted to clear for 
the Commonwealth and defendant was answerable for ordinary 
negligence in permitting a fire to spread to plaintiff’s lumber 
(Hantfin v. C. & R. Construction Co., Mass. Supreme Jud. Ct., 
{] 404,103). 

Cause of Fire Destroying Hotel.—The town was held not answerable 
for the destruction of plaintiff's hotel by fire because there was 
insufficient proof that the fire was caused by sparks from the 
smokestack of a town building (Talbot v. Town of Jonesboro, La. 
Supreme Ct., 404,090). 


Spreading from Railroad Right of Way.—Plaintiff recovered dam- 
ages sustained when defendant’s agents and employees set fire 
to piles of old cross ties assembled on its right of way, from which 
fire spread over his orchard and meadow (Davis v. Chicago, Rock 
Island & Pacific Ry. Co., La. Ct. of App., J 404,089). 
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% NEGLIGENCE * 


Stone Causing Injury.—Plaintiff did not recover for injuries 


(Other than Automobile) 


Governmental Liability—A pedestrian recovered from the city 


for injuries sustained when she fell into a water meter box, 
the locking device on the cover of which had been broken for 
several years (City of Tulsa, Okla. v. Caudle, Okla. Supreme 
Ct., $404,097). Immunity from Suit—Since the State had 
waived immunity for the torts of its officers and employees in 
the performance of a governmental function, there was no 
source of immunity to protect the County to which the 
State had delegated the duty of operating a penitentiary 
(Holmes v. County of Erie, N. Y. Supreme Ct., App. Div., 
{ 404,087). Governmental Function.—The cutting of weeds 
on the occasion when a child was injured by the mowing 
machine was not solely for the public health, or primarily 
for the public health, but primarily for the purpose of clean- 
ing the streets, which was nct a governmental function 
(City of Houston v. Quinones et al., Tex. Ct. of Civ. App., 
| 404,084). 


Transmission of Electricity—A power company does not have 


an absolute duty to control and regulate the voltage of elec- 
tricity delivered so as not to endanger life, but is required 
only to use reasonable care, commensurate with the known 
danger associated with the transmission of electricity (O’Hara 
v. Central Ill. Light Co., Ill. App. Ct., 404,099). 


Elevators—Door Closed on Customer.—The doctrine of res ipsa 


loquitur was inapplicable to a case wherein it was charged 
that the operator of an elevator in defendant’s store negli- 
gently closed the door upon a customer as she was leaving 
the elevator and the jury’s verdict in favor of defendant, 
without consideration of this doctrine, was upheld (Hemp- 
hill v. Miller Bros. Co., Tenn. Ct. of App., J 404,108). Hand 
Mashed in Door.—Plaintiff, invited to defendant’s premises 
and told by the elevator operator to pull down the door of 
the elevator, recovered for injuries sustained when, without 
knowing that the door was in two sections, he followed 
instructions and his hand was mashed between the meeting 
upper and lower sections of the door (Loveman’s Inc. v. 
homas, Tenn. Ct. of App., 404,107). 


Operation of Mechanical Shovel.—Defendant was not answer- 


able for damage to plaintiff's wires and transformers be- 
cause the evidence did not establish that the damage was 
caused by the negligent operation of defendant’s mechanical 
shovel or that the operator, who had been hired with the 
machine by a subcontractor, was defendant’s employee at 
the time of the alleged damage (Gallagher Transfer & Storage 
Co. v. Public Service Co. of Colo., Colo. Supreme Ct., f 404,092). 


Saw-Horse on Sidewalk.—From the nature of defendant’s work 


and the need for a protective implement, the jury might 
have inferred that the saw-horse over which plaintiff fell 
was left on the sidewalk by defendant, and the court erred 
in directing a verdict for defendant in plaintiff’s damage suit 


(Englehardt v. Buchi, Tenn. Supreme Ct., J 404,106). 


Railroads’ Liability—The jury’s special finding that a railroad 


was negligent in failing to have a railing or other support 
on the side of the two steps between the toilet and rest 
rooms of its depot, and the general verdict in favor of one 
who fell on these steps was held to be against the weight of 
the evidence (Young v. Illinois Central R. R. Co., Ill. App. Ct., 
7 404,101). Falling Under Car of Train.—A flagman’s call- 
ing to a trespassing boy to “get off” a freight train, unaccom- 
panied by violence or any overt act showing an intention 
to use force, did not constitute affirmative or wilful negli- 
gence and the railroad company was not answerable for the 
child’s injuries when he fell underneath a car as the train 
began to move (Ralf, etc., et al. v. The Long Island R. R. Co., 
N. Y. Supreme Ct., App. Div., 404,082). Leg Run Over 
by Train.—A jury’s verdict awarding plaintiff recovery for 
injuries sustained when a train ran over his leg was upheld, 
there being evidence from which it might be inferred that 
the engineer discovered plaintiff's position at a much greater 
distance than claimed and failed to use the precautionary 
measures at hand, or to give any signal whatever (Louisville 


& Nashville R. R. Co. v. Sullivan, Ala. Supreme Ct., J 404,102). 


sustained because she failed to establish that her injury was 
caused by a stone which came from premises controlled by 
defendant and there was no basis for a conclusion that the 
mishap wes within the reasonable apprehension of defend- 
ant (Rizik, etc. v. The Incorporated Village of Lynbrook, N. Y. 
Supreme Ct., App. Div., J 404,081). 


Landlord and Tenant.—A tenant recovered from his landlord 


for injuries sustained by reason of a screen falling from a 
window on the second floor (Howe v. Howe, N. Y. Supreme 
Ct., App. Div., § 404,104). Defective Ceiling as Nuisance — 
The progressively defective ceiling in the kitchen of plain- 
tiff's apartment was not a nuisance because it was not in a 
building or place used by the public or a large number of 
persons, and their landlord was held not answerable for 
injuries sustained when the ceiling fell (Antonsen et al. v, 
Bay Ridge Savings Bank, N. Y. Supreme Ct., App. Div., 
404,095. Landlord’s Knowledge of Defect.—Although the 
tenant had assumed liability for all defects which he did not 
give the landlord written notice of, the landlord was held an- 
swerable under a statute for injuries sustained by a third per- 
son because he should have known that the discolored plaster 
which he saw and which fell was dangerous (Mitchal v. 
Armstrong, La. Ct. of App., $404,091). Tenant’s Fall on 
Stairway.—A tenant was denied recovery for injuries sus- 
tained when she misjudged a step and fell, since her evidence 
failed to show that the stairway was defective or that there 
was any causal relation between the insufficient lighting and 
her injury (Carter v. Carolina Realty Co. et al., N. C. Supreme 
Ct., 1 404,086). Contaminated Water Leaking into Restau- 
rant.—A lessee recovered damages sustained when his land- 
lord, despite numerous complaints, permitted water to leak 
from an upstairs toilet into the lessee’s restaurant below 
(Steffan v. Meiselman, N. C. Supreme Ct., J 404,085). 


Waxed Dance Floor.—The facts merely that a dance floor was 


waxed and slippery cannot be held to constitute a violation 
of the safe place statute in the absence of proof that there 
was such an excessive accumulation of wax or some foreign 
substance, or some defect because of which it was not as 
free from danger as the nature of the place would permit 
(Brown et al. v. Appleton Masonic Temple Assn., Wis. Su- 
preme Ct., J] 404,083). 


Street Car Passengers Injured.—Erroneous instructions neces- 


sitated the reversal of a verdict in favor of the street car 
company whose passenger was injured when, as she was 
alighting from the car, the car allegedly jerked and the doors 
were closed on her foot, causing her to fall (Lambert v. 
Birmingham Electric Co., Ala. Supreme Ct., J 404,088). Street 
Car and Automobile Collide —When a truck and a street 
car collided, injuring a passenger in the street car, the opera- 
tors of either or both vehicles were negligent, and it was 
error to direct a verdict in favor of both of their employers 
(Turner v. Cummings et al., Recrs., et al., Ill. App. Ct. 
{| 404,096, 707,605). 


General and Specific Negligence.—It was held that defendant, 


by his own instructions, waived the error in the instruction 
submitting general negligence to the jury when plaintiff had 
alleged specific negligence on the part of defendant in, with- 
out warning, letting loose of his end of a cement slab they 
were lifting, causing it to fall on plaintiff (Snelling v. Triplett, 
Kansas City Ct. of App., Mo., J 404,098). 


Children Injured.—The court upheld the finding that an eight- 


year-old child was not contributorily negligent in failing to 
see the plainly visible pasteboard box of canned goods over 
which she fell in defendant’s store (J. HWeingarten, Inc. v. 
Carlisle, etc., et al., Tex. Ct. of Civ. App., § 404,094). Col- 
lapse of Building.—Plaintiff’s action to recover for the death 
of a nine and a half year old boy, who was playing upon a 
partially demolished building when it collapsed, was dis- 
missed (Brennan, Admx. v. The City of New York et al., N. Y. 
Supreme Ct., App. Div., J 404,080). 


Pedestrian Bitten by Dog.—On rehearing, the court adhered to 
its original decision that the pedestrian, bitten on two occa- 
sions by defendant’s dog, was entitled to compensation for 
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injuries sustained on both occasions, rather than on the 
second occasion only, as allowed by the trial court (Hart- 
man v. Aschaffenburg, La. Ct. of App., J 404,093). 


Property Owners’ Liability —Plaintiff recovered for personal 


injuries suffered when she fell on a walk on defendants’ 
premises, upon which she was a social guest (Goldstein et al. 
v. Levy et al., N. Y. Supreme Ct., App. Div., { 404,079). 
Sink in Backyard.—Defendants were not answerable for in- 
juries sustained by plaintiff when she stepped backwards in 
defendant’s backyard and fell over a large, readily observ- 
able sink (Pepper v. Schmidlin et al., N. Y. Supreme Ct., 
App. Div., J 404,105). Ice and Snow on Sidewalk.—A prop- 
erty owner is liable for the consequences of ice and snow 
on a sidewalk only when the condition is dangerous, unusual 
or exceptional, and the court was of the opinion that the 
verdict against defendant was against the weight of the 
evidence, especially in view of the erroneous injection of 
insurance coverage (Marzanti v. Wright's Underwear Co., 
Inc., N. Y. Supreme Ct., App. Div., {[ 404,100). 


* LIFE x 


Health of Insured.—When the insured failed to record a visit 


to a hospital for a “check-up” and a tonsilectomy, it was a 
question for the jury whether or not the responses to the 
insurance company’s inquiries were fraudulently made, since 
the intent to deceive did not indisputably appear, the court 
reversing a directed judgment for defendant company (Ur- 
back v. Metropolitan Life Ins. Co., N. J. Ct. of Err. & App., 
{ 503,348). Sound Health Clause.—The fact that the insured 
had a goiter at the time her life insurance policy was de- 
livered did not render her insurer non-liable under the “sound 
health” provision of the policy (The National Life & Acci- 
dent Ins. Co. v. Patrick, Tenn. Ct. of App., J 503,353). 


Interference with Insurance Business.—Plaintiff insurance com- 


pany had no cause of action against a Maine corporation, 
which had assisted plaintiff in building up a considerable in- 
surance business with its employees by deducting premiums 
from pay checks and allowing solicitation of insurance in 
its plant, when defendant made a similar arrangement with 
plaintiff's competitor, since defendant was under no obliga- 
tion to continue a gratuitous service (Boston Casualty Co. v. 
Bath Iron Works Corp., U. S. C. C. A., 1st C., J 503,347). 


Delivery of Policy.—A policy inconsistent with an application 
was in the post office when the applicant died and there was, 
therefore, no actual delivery and acceptance while the appli- 
cant was in good health as required for the effectiveness of 
the policy (Great Southern Life Ins. Co. v. Harrington et al., 
Tex. Ct. of Civ. App., 7 503,351). Effective Date of Insur- 
ance.—A policy clause providing that the insurance did not 
become effective until the actual delivery into the hands of 
the insured was upheld, the court ruling that the insured, 
whose death occurred one year and two weeks from actual 
delivery, died within the 30 day period of grace (Stramaglia 
v. Conservative Life Insurance Co. of Wheeling, W. Va., Il. 
App. Ct., 7 503,345). 


War Risk Insurance—Time of Disability—Since the jury’s 
verdict did not decide whether the insured was disabled 
during the life of his $10,000 war risk insurance policy or 
during the life of the converted $5,000 policy, the court’s 
judgment in favor of his administrator for the amount of 
the extended insurance under the latter policy could not 
be upheld (United States v. Brundage, Spec. Admr., U. S. 
C.C. A., 6th C., 503,354). 


Receiver’s Power to Make Election for Cash Value—A re- 
ceiver was held to have the authority, after qualification, to 
make an election on behalf of an insured judgment debtor 
to receive the cash surrender value of certain insurance 
policies, the court ruling that a separate demand for each 
of twenty-four policies was unnecessary since the defendant 
insurance company was clearly advised that payment of 
each of the policies was demanded (Foley v. Equitable Life 
Assurance Society of the United States, N. Y. Ct. of App., 
1 503,346). 
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Cause of Death—Lobar pneumonia was held to be a disease 


of the lungs, and defendant burial society’s liability on a 
certificate was thereby limited to a return of the assessments 
paid, since insured agreed in the application to this limita- 
tion in the event his death resulted from a disease of the 
lungs (Motusas v. Acme Burial Assn., Ill. App. Ct., 503,350). 


Construction of Policy.—Although the body of the policy twice 


stated that the first year was term insurance, where the 
application specifically called for a policy of “ordinary life” 
insurance and the policy was endorsed, on its back, as being 
one of ordinary life insurance, the court resolved the am- 
biguity in favor of the beneficiary and held there was suffi- 
cient reserve to carry the lapsed policy beyond the date of 
the death of the insured (Casebolt v. The Central Life Insur- 
ance Co., Kansas City Ct. of App., Mo., J 503,349). 


Revival of Policy.—For all premium payments made after the 


lapse of a policy, the beneficiary received a receipt providing 
that she should not be entitled to benefits until the policy 
was revived, and the insured’s death before the revival of 
the policy justified the insurer’s denial of liability thereunder 
(Wright v. Home Beneficiary Assn., Tenn. Ct. of App., 
7 503,352). 


*% AUTOMOBILE » 


Insurance Questions.—A letter which stated that the auto- 


mobile policy would be cancelled on a certain date unless 
the membership in the Farm Bureau which entitled plaintiff 
to the insurance was put in good standing before that certain 
date was not sufficient notice of unequivocal cancellation to 
relieve the insurer from liability (Burnett v. Illinois Agricul- 
tural Mutual Ins. Co., Ill. App. Ct., 9 707,576). Exclusion 
from Omnibus Clause.—Since the truck driver took his 
orders from the city foreman, he and the man injured were 
both employees of a Maryland city; therefore, the insurer 
was not liable under a policy which excluded any claim 
against an employee because of injury to another employee 
of the same insured (Malisfski et al. v. Indenmity Ins. Co. of 
North America, U. S. C. C. A., 4th C., J 707,583). Omnibus 
Clause.—The fiance of the insured, who had been given per- 
mission to use the car on several occasions and who had 
arranged for its garaging, was covered under the omnibus 
clause of the policy, and the insurer was liable although on 
the day of the accident the fiance had not been given express 
permission to use the vehicle (Goff, Admr. v. New Amster- 
dam Casualty Co., Ill. App. Ct., J 707,586). Exclusion Clause. 
—Since the insured’s son, who had only a special driver’s 
permit, was operating the car at the time of the accident 
in violation of a statute, there was no coverage under the 
terms of the policy (United States Fidelity & Guaranty Co. v. 
Thompson, Okla. Supreme Ct., { 707,587). Concurrent In- 
surance.—An automobile liability policy which covered the 
use and operation of the tank truck did not cover a pedes- 
trian’s claim for injuries sustained when she slipped on the 
sidewalk in a pool of oil which had spilled out of the hydrant 
at the rear of the vehicle, and the insurer of the adjacent 
hotel was denied relief in this subrogation action against the 
automobile insurer (Ocean Accident & Guarantee Corp. Ltd. 
v. J. B. Pound Hotel Co. et al., Ga. Ct. of App., J 707,596). 


Governmental Liability—Since there was no statute imposing 


liability on the county in the exercise of a governmental 
function, the vehicle act, which provided that the act should 
apply to vehicles working the road while going to and from 
such work, did not abrogate the county’s sovereign immunity 
for the negligence of the driver of a snow plow (Arms v. 
Minnehaha County, S. D. Supreme Ct., 707,589). City’s 
Liability—A municipality was not liable for personal in- 
juries sustained by the wife plaintiff when their car went 
into the corner of an excavation guarded by an unlit barrier, 
since the legislature had placed the control of the street in 
the Highway Commission and the repair work in question 
was being performed by that department (Barnett et ux. v. 
City of Opelousas, La. Ct. of App., § 707,594). Proximate 
Cause.—A municipality was liable for failure to properly 
maintain a street which was the proximate cause of injuries 
sustained by a minor when a fire truck struck some holes 
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AUTOMOBILE—Continued Stovers’ Bungalow Candies Co, et al., Kansas City Ct. of App., 


in the street and collided with the automobile in which the 
child was riding (City of Port Arthur v. Wallace et al., Tex. 
Supreme Ct., 707,602). 


Bailees’ Liability —There was no evidence to overcome the pre- 


sumption of the bailee’s negligence arising from proof of 
delivery at defendant’s garage and the failure to deliver the 
car the next morning when called for; therefore, plaintiff 
recovered for the damage caused to the automobile (The 
Standard, Inc. v. Kirby, d.b.a. Columbus Park Garage, Ill. App. 
Ct., 9 707,575). Servant’s Theft—A bailee was not liable 
for the tortious acts of his servant committed outside the scope 
of his employment, and neither was he liable for the theft of 
the car by his servant when the bailee was not guilty of gross 
negligence (Castorina v. Rosen et al., d.b.a. Rose Street Garage 


et al., N. Y. Ct. of App., ] 707,601). 


Intersection Collisions.—A minor passenger recovered for a pain- 


ful knee injury sustained when the car in which she was 
riding was struck from the left at an intersection by defend- 
ant’s car which did not stop for the intersection (Meier v. 
Edsall, etc., Okla. Supreme Ct., 9 707,577). Left Turn at 
Intersection.—Plaintiff recovered for damages sustained 
when the car which she was driving collided with defend- 
ant’s bus as it made a left turn at an intersection, since the 
evidence presented questions of fact as to right of way and 
whether or not the bus driver had complied with the statute 
which required that no vehicle should enter an intersection 
when there were vehicles approaching close enough to pre- 
sent a hazard (Mason v. San Diego Electric Ry. Co., Calif. 
Dist. Ct. of App., 707,580). Comparative Negligence. — 
Since plaintiff was guilty of more than slight negligence in 
failing to reduce his speed to fifteen miles per hour as he 
approached an intérsection where his view was obstructed, 
the trial court erred ‘in applying the doctrine of comparative 
negligence (Friese v. Galbeandeen et al., S. D. Supreme Ct., 
{ 707,588). Speeding Car.—Plaintiffs recovered for personal 
injuries sustained when their automobile was struck before 


it cleared an intersection, after making a left turn, by de- 
fendant’s speeding car (Atchley et al. v. Finley, etc., et all, 
Calif. Dist. Ct. of App., J 707,604). 


Opposing Traffic Collisions.—An administratrix did not recover 


for the wrongful death of her decedent in an opposing traffic 
collision, since the deceased was travelling at night on the 
wrong side of a curve (Potter, Admx. v. Robinson, Iowa 
Supreme Ct., § 707,574). One-Way Railroad Underpass.— 
Since the decedent and defendant were both negligent in pro- 
ceeding into a one-way railroad underpass without assurance 
that no other vehicle was approaching, the administrator did not 
recover for the death of his deceased in an opposing vehicle 
collision in the underpass (Foley’s Admr. v. Witt, Ky. Ct. of 
App., 707,591). Passing on Curve.—Plaintiffs recovered 
for personal injuries sustained when their car was struck 
by the insured’s truck as it skidded onto their side of the 
road as the driver attempted to get back into line after start- 
ing to pass another vehicle on a curve (Miller v. Commercial 
Standard Ins. Co. et al., La, Ct. of App., J 707,598). 


Pedestrians Injured——A child, who ran from behind a west- 


bound automobile immediately in front of and in such close 
proximity to defendants’ approaching truck that the driver 
could not avoid the accident after the child reached a posi- 
tion of peril, did not recover under the humanitarian rule 
(Johnson, etc. v. Hurch Delivery Service, Inc., et al., Mo. 
Supreme Ct., 707,590). Struck by Truck’s Rear Vision 
Mirror.—A pedestrian did not recover for personal injuries 
sustained as he was walking along the edge of the pave- 
ment when he was struck by the rear vision mirror of de- 
fendant’s truck as it swerved left to pass another vehicle 
(Brown v. Gibbs, d.b.a. Frankfort Transfer & Storage Co., 
et al., Ky. Ct. of App., § 707,592). 


Respondeat Superior.—Since the driver and owner of the truck 


which struck a pedestrian at an intersection was merely en- 
gaged from time to time to do hauling for the corporate 
defendant, there was no substantial evidence upon which to 
base the relationship of employer-employee (De Vall v. Mrs. 


Mo., 707,585). Imputed Negligence.—The wife of the 
owner of the automobile, who was riding in the car and in 
control of it at the time of the collision, was liable for the 
negligence of the driver either under the doctrine of imputed 
negligence, respondeat superior, or joint adventure (Marsh 
Admx. et al. v. O’Flaherty et al., Ill. App. Ct., | 707,578). 


Collision with Side of Left Turning Forward Vehicle.—Defend- 
ants were liable for personal injuries sustained by a passen- 
ger in a forward vehicle which was turning left to enter an 
alley when defendants’ truck, travelling thirty miles per 
hour, collided with its left side (Hellmueller Baking Co. v. 
Risen, Ky. Ct. of App., J 707,593). 


Subrogation Action.—An insurers’ subrogation action was dis- 
missed, since it failed to prove with legal certainty that the 
opposing traffic collision was caused by the negligence of 
defendant in getting on the wrong side of the road and run- 
ning into the insured’s car (Travelers Fire Ins. Co. v. Meadows, 
La. Ct. of App., J 707,595). 


Circumstantial Evidence.—Plaintiffs did not meet the burden of 
proof in a wrongful death action, based on circumstantial 
evidence, which was brought to recover for the death of their 
son who was killed in an opposing traffic collision, since the 
facts were as consistent with one theory as with another 
(Lanoix et ux. v. The Home Indemnity Co. of New York, 
La. Ct. of App., J 707,597). 


Collision with Power Line Pole.—Plaintiffs recovered for dam- 
age sustained when a power line wire broke and fell into 
the street in front of them, and the driver swerved and ran 
up over the sidewalk, colliding with one of the poles from 
which the wire had been broken (Taylor et al. v. Pacific Gas 
& Electric Co., Calif. Dist. Ct. of App., | 707,581). 


Admissions of Agent.—The admissions of the driver at the 
time of the accident that he was on the way to see a pro- 
spective purchaser were a part of the res gestae and were 
competent as evidence against his principal; therefore, the 
trial court erred in directing a verdict in favor of the em- 
ployer (Davis v. Capitol Chevrolet Co, et al., Tenn. Supreme 
Ct., J 707,579). 


Res Judicata.—An action brought by an administratrix for 
funeral expenses and the wrongful death of her decedent 
was not barred by an adverse judgment in her former action 
brought to recover for her own personal injuries sustained 
in the collision, since the present action was not for her 
exclusive benefit (Schmitt, Spec. Admx, v. Emery et al., Minn. 
Supreme Ct., J 707,599). 


Discharge by Bankruptcy Proceedings.—Since the willful and 
malicious negligence of defendant in driving his car at a 
high rate of speed and striking plaintiff, a pedestrian, was 
not synonymous with “willful and malicious injury’, the 
default judgment obtained against defendant was discharged 
by the bankruptcy proceedings (Johnson v. Rodgers, Ohio 
Ct. of App., J 707,600). 


Car Door Flying Open.—A guest recovered for injuries sus- 
tained when the car door flew open and she fell out, since 
the driver, at whose invitation she was riding in the automo- 
bile, had control of the car and knew of the defect and he 
was liable under the doctrine of res ipsa loquitur (Adams v. 
Lebow, Kansas City Ct. of App., Mo., J 707,584). 


Amount of Damages.—A judgment for $7,795.00 which repre- 
sented an award made upon the theory that plaintiff's ability 
to follow a gainful occupation had been seriously diminished 
or destroyed was not excessive, since there was evidence to 
support the jury’s conclusion that plaintiff was suffering 
from a “sub-dural hematoma” (Yellow Cab & Baggage Co. 
of San Antonio v. Brennan, Tex. Ct. of Civ. App., J] 707,603). 


Railroad Crossing Collision—Since the driver and plaintiff's 
decedent were both dead, the court presumed that the guest 
was in the exercise of due care for his own safety at the time 
of the “blind” crossing collision in West Virginia, and the 
judgment for the administratrix was affirmed (Baltimore & 
Ohio R. R. Co. v. Green, Admx., U. S. C. C. A, 4th C., 
1 707,582). 


? 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


4 





